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(1917) 81 W. Va. 197, 94 S. E. 135; Huey v. Waldrop (1904) 141 Ala. 318, 37 
So. 380. But it is well settled that the mandamus is not a proper remedy for the 
enforcement of duties which involve the exercise of discretion or to control 
such discretion, unless it has been abused. Cruise & Smiley Co. v. Town Coun- 
cil of Lincoln (1920) 42 R. I. 408, 108 Atl. 419; Mclntyre v. Murphy (1919) 177 
N. C. 300, 98 S. E. 820; People v. State Racing Com. (1907) 190 N. Y. 31, 82 
N. E. 723. The writ has been issued to set the exercise of discretion in motion. 
State v. Board of Comrs. (1913) 180 Ala. 489, 61 So. 368; Richmond County v. 
Steed (1920) 150 Ga. 229, 103 S. E. 253. When, however, the discretion has been 
honestly and not capriciously or arbitrarily exercised, it is conclusive. Robinson 
v. Otis (1916) 30 Calif. App. 769, 159 Pac. 441; Pearl River Bank v. Town of 
Picayune (1921, Miss.) 89 So. 9. The granting of licenses for the conduct of 
particular businesses or occupations is usually regarded as a discretionary power 
and thus not enforceable by mandamus. High, Extraordinary Legal Remedies 
(3d ed. 1896) ch. 5, sec. 327; Armstrong v. Murphy (1901) 65 App. Div. 123, 72 
N. Y. Supp. 473. But its issuance may be made mandatory by statute. State v. 
City of Grafton (1920, W. Va) 104 S. E. 487; In re O'Rourke (1894, Sup. Ct.) 
9 Misc. 564, 30 N. Y. Supp. 375. The courts are agreed that the complainant's 
legal right must be clear to entitle him to the writ of mandamus. 2 Spelling. 
Injunctions and Extraordinary Remedies (2d ed. 1901) ch. 40, sec. 1370; People 
v. Board of Education (1921, Sup. Ct.) 188 N. Y. Supp. 686; People v. Walker 
(1920, Sup. Ct.) 113 Misc. 592, 184 N. Y. Supp. 879. In the instant case it is by 
no means clear that the city was under any duty to give its consent to the relator's 
operation of his bus line. It is equally doubtful whether the legislature intended 
to restrict the powers of regulation and control delegated to local authorities to 
the limits the opinion suggests. See Comments (1921) 31 Yale Law Journal, 
183. The case seems unsustainable. 

Negligence— Degrees of Negligence.— In an action for damages for injuries 
sustained as a result of the alleged negligent and wanton acts of the defendant, 
the latter pleaded contributory negligence as a defence. The trial court in 
instructing the jury failed to distinguish between negligence (whether slight, 
ordinary, or gross) and wanton acts involving the element of the defendant's 
knowledge of the plaintiff's danger and a conscious indifference to the conse- 
quences of his acts. Held, that the instruction was erroneous. Payne v. Vance 
(1921, Ohio) 133 N. E. 85. 

In the earlier cases, the courts attempted to divide negligence into three degrees, 
slight, ordinary, and gross. Brand v. Schenectady & Troy Ry. (1830, N. Y.) 
8 Barb. 368; Union Pacific Ry. v. Henry (1887) 36 Kans. 565, 14 Pac. 1. Where 
negligence without reference to the degree is the basis of the right to recover, 
such distinctions can only be a source of confusion. As has well been said, "gross" 
negligence is nothing more than negligence with a vituperative epithet. Wilson 
v. Brett (1843, Exch.) 11 M. &. W. 113, 116. The modern American cases have 
shown a strong tendency to reject the doctrine that negligence is capable of 
division into degrees, and hold in effect that although the amount of care to be 
exercised varies with the circumstances, the degree remains the same, namely, 
appropriate care under the circumstances. Milwaukee etc. Ry. v. Arms (187s) 
91 U. S. 489; Young v. St. Louis etc. Ry. (1910) 227 Mo. 307, 127 S. W. 19; 
Denny v. Chicago etc. Ry. (1911) 150 Iowa, 460, 130 N. W. 363. It is essential, 
however, to distinguish negligence from reckless or wanton conduct, for in cases 
involving the latter, contributory negligence is no defence and punitive damages 
may be awarded. Crosman v. Southern Pac. Co. (1921, Nev.) 194 Pac 839; 
Pullman Co. v. Pulliam (1920) 187 Ky. 213, 218 S. W. 1005. One is guilty of 
reckless or wanton conduct if he exhibits an entire absence of care for life, 
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person, or property of others and displays an indifference to disastrous conse- 
quences. Lund v. Osborne (1917) 200 111. App. 457. Statutes, by using the term 
"gross negligence," have made it incumbent upon some courts to define its mean- 
ing. In Massachusetts it is held that it means a materially greater want of care 
than in case of ordinary negligence but yet less than the willful, wanton, or 
reckless conduct which makes a defendant liable to a trespasser. Massaletti v. 
Fitsroy (1917) 228 Mass. 487, 118 N. E. 168. In absence of statute, however, the 
amount of negligence is important only in cases of wanton or reckless conduct. 
The court in the instant case, in repudiating the doctrine of the divisibility of 
negligence into degrees, is in accord with the modern tendency. 

Negligence — Recovery for Death of Child Caused by Eating Poisonous 
Berries in a Public Park. — The plaintiff's child, a boy of seven, died from 
eating a few berries which he picked from a shrub growing in a part of the 
public Botanic Gardens of Glasgow, in which he and other children were accus- 
tomed to play. Although highly poisonous the berries were luscious and alluring 
in appearance, bearing great similarity to currants. The plaintiff sued the 
defendant city for negligence. Held, that a cause of action was disclosed and 
the case should have been allowed to go to the jury. Glasgow Corporation v. 
Taylor (1921, H. L.) 38 T. L. R. 102. 

As a result of loose and inaccurate application of the expression "attractive 
nuisance" much obscurity has been cast upon the duties of landowners in respect 
to children. The question presented is whether an infant, even though a tres- 
passer, is entitled to have the place into which it may stray and the things it 
finds there made so safe, with reference to its own incapacity to take care of 
itself, as to render it immune from injury. If a categorical answer to any 
question of law were possible, in England it would be, no. The owner of land 
owes no duty to make premises safe for a trespasser, whether infant or adult, 
and in the absence of the concurrence of a license and either negligence or some 
element of fraud, there could be no recovery by a child for injuries received. 
Hardy v. Central London Ry. [1920] 3 K. B. 459; Latham v. R. Johnson & 
Nephew, Ltd. [1913] 1 K. B. 398; Cooke v. Midland Great Western Ry. [1009, 
H. L] A. C. 229. In the United States the authorities are in an almost hopeless 
state of inconsistency. A few jurisdictions have adhered strictly to the ortho- 
dox rule as to the duty to trespassers and have refused to extend the doctrine 
beyond the so-called "turn-table" situation. Blough v. Chicago Great Western 
Ry. (1920, Iowa) 179 N. W. 840; see (1921) 20 Mich. L. Rev. 450. Other juris- 
dictions have seized upon the doctrine with avidity and have applied it to almost 
every conceivable state of facts. Comer v. City of Winston-Salem (1919, N. C.) 
100 S. E. 619 (child crawling between bridge railing to see rushing waters) ; 
N. Y. N. H. &■ H. Ry. v. Fruchter (1921, C. C. A. 2d.) 271 Fed. 419 (where a 
boy received a shock who climbed the topmost girder of a bridge and reached 
for a pigeon resting on a live wire), criticised in (1921) 30 Yale Law Journal, 
870. It is readily apparent that many courts have allowed their sympathy for 
the infant plaintiff to affect their judgment. The conclusion reached in some 
of the cases is untenable. It is practically impossible to render premises "child- 
proof" and yet the courts in effect impose that burden upon the landowner. 
The Lords in the instant case base their decision flatly on the ground of negli- 
gence by the defendants in view of all the circumstances. The poisonous berries 
were exposed to the children who were privileged to be where they were, and 
the age of the child precluded negligence on his part. See (1921) 31 Yale Law 
Journal, 102; Bohlen, The Duty of a Landlord to Those Entering his Premises 
(1921) 69 U. Pa. L. Rev. 237, 34°- 



